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[4110-12-M] 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


Office for Civil Rights 
Office of the Secretary 
[45 CFR Part 86] 


TITLE IX OF THE EDUCATION AMENDMENTS OF 
1972; A PROPOSED POLICY INTERPRETA- 
TION 


Title IX and Intercollegiate Athletics 


AGENCY: Office for Civil Rights, 
Office of the Secretary, HEW. 


ACTION: Proposed Policy Interpreta- 
tion. 


SUMMARY: The following proposed 
Policy Interpretation applies the pro- 
visions of Title IX of the Education 
Amendments of 1972 and its imple- 
menting regulation t.. intercollegiate 
athletics. It is being published in pro- 
posed form for public comment. 

In developing this policy interpreta- 
tion, a broad range of alternatives and 
views were considered. For example, 
some urged adoptin of policies requir- 
ing immediate equality of expendi- 
tures on men’s and women’s sports 
based on enrollment. Others urged 
that receipts generated by revenue- 
producing sports be exempt from Title 
IX. 

The proposed Policy Interpretation 
attempts to accommodate many of the 
concerns expressed, consistent with 
the Department’s obligations under 
the law passed by the Congress. The 
policy bases compliance on participa- 
tion rates, not enrollment, but re- 
quires that procedures be established 
to increase opportunities for women to 
participate in competitive athletics. 
The policy also bases compliance on a 
calculation that includes all revenue, 
regardless of source, but recognizes 
that certain sports that produce reve- 
nue, such as football and basketball, 
may require greater expenditures 
without having a _ discriminatory 
effect. The Policy Interpretation rec- 
ognizes the higher costs of sports in- 
volving large teams, large coaching 
staffs, expensive equipment and facili- 
ties, and additional costs of travel, re- 
cruiting, publicity, and the like, associ- 
ated with national competition. 


DATE: Comments should be submit- 
ted in writing by February 10, 1979. 


ADDRESS: Send comments to: Direc- 
tor, Office for Civil Rights, U.S. De- 
partment of Health, Education and 
Welfare, 330 Independence Avenue 
SW., Washington, D.C. 20201. 


FOR FURTHER INFORMATION 
CONTACT: 


Michael Middleton, (202) 245-6118. 
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SUPPLEMENTARY INFORMATION: 
The Department is seeking public 
comment on this approach as well as 
on all other aspects of the proposed 
Preamble and Policy Interpretation. 
In particular: 

1. Is the description of the current 
status and development of intercolle- 
giate athletics for men and women ac- 
curate? What other factors should be 
considered? 

2. Is the proposed two stage ap- 
proach to compliance practical? 
Should it be modified? Are there other 
approaches that should be considered? 

3. Is the equal average per capita 
standard based on participation rates 
practical? Are there alternatives or 
modifications that should be consid- 
ered? 

4. Is there a basis for treating part of 
the expenses of a particular revenue 
producing sport differently because 
the sport produces income used by the 
university for non-athletic operating 
expenses on a non-discriminatory 
basis? If so, how should such funds be 
identified and treated? 

5. Is the grouping of financially mea- 
surable benefits into three categories 
practical? Are there alternatives that 
should be considered? Specifically, 
should recruiting expenses be consid- 
ered together with all other financial- 
ly measurable benefits? 

6. Are the factors used to justify dif- 
ferences in equal average per capita 
expenditures for financially measur- 
able benefits and opportunities fair? 
Are there other factors that should be 
considered? 

7. Is the comparability standard for 
benefits and opportunities that are 
not financially measurable fair and re- 
alistic? Should other factors control- 
ling comparability be included? 
Should the comparability standard be 
revised? Is there a different standard 
that should be considered? 

8. Is the proposal for increasing the 
opportunity for women to participate 
in competitive athletics appropriate 
and effective? Are there other proce- 
dures that should be considered? Is 
there a more effective way to ensure 
that the interests and abilities of both 
men and women are equally accommo- 
dated? 

To the extent comments relate to 
the financial impact of the proposed 
Policy Interpretation or any alterna- 
tives suggested, please supply detailed 
supporting financial information and 
worksheets. Also, please supply legal 
analyses to support alternative sugges- 
tions and approaches. 

Comments should be submitted in 
writing by February 10, 1979 to: Direc- 
tor, Office for Civil Rights, U.S. De- 
partment of Health, Education and 
Welfare, 330 Independence Avenue 
SW., Washington, D.C. 20201. 


All comments will be fully consid- 
ered in the preparation of a final Pre- 
amble and Policy Interpretation. 

Section 901(a) of Title IX of the 
Education Amendments of 1972 pro- 
vides: 

No person in the United States shall, on 
the basis of sex, be excluded from participa- 
tion in, be denied the benefits of, or be sub- 
jected to discrimination under any educa- 
tion program or activity receiving Federal 
financial assistance * * *. 


Section 844 of the Education 
Amendments of 1974 further provides: 


The Secretary (of HEW) shall prepare 
and publish * * * proposed regulations im- 
plementing the provisions of Title IX of the 
Education Amendments of 1972 relating to 
the prohibition of sex discrimination in Fed- 
erally assisted education programs which 
shall include with respect to intercollegiate 
athletic activities reasonable provisions 
considering the nature of the particular 
sports.” (Emphasis added.) 


Section 844 was passed by Congress 
after the Conference Committee de- 
leted an amendment adopted on the 
floor of the Senate that would have 
exempted revenue producing athletics 
from the application of Title IX.' 

The regulation issued by the Depart- 
ment pursuant to Title IX was signed 
by President Ford on May 27, 1975, 
and submitted to the Congress pursu- 
ant to Section 431(d)(1) of the General 
Education Provisions Act. 

Hearings were held in the House 
Sub-Committee on Post-Secondary 
Education on a resolution disapprov- 
ing the regulation.? The Congress did 
not disapprove the regulation within 
45 days and it therefore became effec- 
tive on July 21, 1975. Subsequently, 
hearings were held in the Senate Sub- 
Committee on Education on a bill to 
exclude revenues produced by certain 
sports to the extent they are used to 
pay the cost of those sports.* The 
Committee, however, took no further 
action on this bill. 

The regulation requires that recipi- 
ents who operate or sponsor interscho- 
lastic, intercollegiate, club or intramu- 
ral athletics, provide equal athletic op- 
portunities for members of both sexes. 
{45 CFR 86.4l(c)] In determining 
whether an institution is providing 
equal opportunity in intercollegiate 
athletics, the regulation requires the 
Department to consider, among 
others, the following factors: 


(i) Whether the selection of sports and 
levels of competition effectively accommo- 


‘See Cong. Rec. S. 8488 (daily ed. May 20, 
1974). 

2The Hearings were held on H. Con. Res. 
310 disapproving the entire Title IX Regula- 
tion, and H. Con. Res. 311, disapproving the 
regulation’s provision on intercollegiate ath- 
letics. 

*The Hearings were held on September 16 
and 18, 1975 on S. 2106 co-sponsored by Sen- 
ators Tower, Bartlett and Hruska. 
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date the interests and abilities of members 
of both sexes; 

(ii) The provision of equipment and sup- 
plies; 

(iii) Scheduling of games and practice 
time; 

(iv) Travel and per diem allowance; 

(v) Opportunity to receive coaching and 
academic tutoring; 

(vi) Assignment and compensation of 
coaches and tutors; 

(vii) Provision of locker rooms, practice 
and competitive facilities; 

(viii) Provision of medical and training 
facilities and services; 

(ix) Provision of housing and dining facili- 
ties and services; and 

(x) Publicity.” 


{45 CFR 86.41(c)] 


The regulation states that recipients 
will not be in violation of Title IX if 
they provide unequal aggregate ex- 
penditures for members of each sex or 
unequal expenditures for male and 
female teams. However, it authorizes 
the Department to consider the ade- 
quacy of the funds provided for teams 
for one sex in assessing equality of op- 
portunity. [45 CFR 86.41(c)] 

The regulation specifically requires 
equal opportunity in scholarship as- 
sistance: ‘“[TJo the extent that a re- 
cipient awards athletic scholarships or 
grants-in-aid, it must provide reason- 
able opportunities for such awards for 
members of each sex in proportion to 
the number of students of each sex 
participating in interscholastic or in- 
tercollegiate athletics. [45 CFR 
86.37(c)] The regulation also provides 
that “A recipient * * * shall not dis- 
criminate on the basis of sex in the re- 
cruitment * * * of students.” [45 CFR 
86.23] 

Finally, the regulation established a 
three year transitioh period to give in- 
stitutions time to comply. [45 CFR 
86.41(d)] That transition period ex- 
pired on July 21, 1978. 

By November 1978, the Department 
had received 93 complaints alleging 
that more than 62 institutions of 
higher education were not providing 
equal athletic opportunities for 
women. This policy interpretation is 
designed to provide a_ framework 
within which those complaints can be 
resolved, and to provide institutions of 
higher education with additional guid- 
ance on the requirements of the law 
relating to intercollegiate athletic pro- 
grams.‘ 

This Policy Interpretation also ap- 
plies to club and intramural sports 


*This Policy Interpretation supersedes all 
earlier Departmenta! positions on the same 
subject. Specifically, on issues directly ad- 
dressed in this Policy Interpretation, it su- 
persedes the “Sports Memorandum” (Memo- 
randum to Chief State School Officers, from 
Director, Office for Civil Rights, September 
1975). This Policy Interpretation will be fol- 
lowed by additional interpretations relating 
to coaches salaries, contact sports, and 
other issues that may relate to intercolle- 
giate athletics. 
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where appropriate and practicable. In 
particular it applies with respect to 
the comparability of benefits, services, 
and facilities. 

In drafting this Policy Interpreta- 
tion, the Department has taken ac- 
count of the following circumstances 
concerning the development and oper- 
ation of intercollegiate sports for men 
and women: 

1. Historically, most colleges and 
universities have emphasized intercol- 
legiate sports for men. Partially as a 
consequence of this, partiéipation 
rates of women in _ intercollegiate 
sports are far below those of men. In 
the 1976-77 academic year 4,448,028 
men (52.3%) and 4,065,282 women 
(47.7%) attended the nation’s institu- 
tions of higher education.* 

At the same time, 395,000 students 
participated in intercollegiated athlet- 
ics; of these, 290,000 (74%) were men, 
but only 105,000 (26%) were women.® 
The historic emphasis on men’s inter- 
collegiate athletic programs has also 
contributed to existing differences in 
the number of sports and scope of 
competition offerd men and women. 
On the average, colleges and universi- 
ties provide approximately 10 sports of 
men and only six for women.? 

2. Those women who participate in 
intercollegiate athletics often do not 
receive their fair share of athletic re- 
sources, services and benefits. For ex- 
ample, disproportionally more finan- 
cial aid has been made available for 
male athletes than for female ath- 
letes. Presently, in institutions that 
are members of both NCAA and 
AIAW, the average annual scholarship 
budget is $39,000. Male athletes re- 
ceive $32,000 or 82% of this amount 
while female athletes receive only 
$7,000, or 17.9% of the total,* although 
women constitute 26% of all those par- 
ticipating in intercollegiate athletics. 
Likewise, substantial amounts have 
been provided for the recruitment of 


5 Racial, Ethnic and Sex Enrollment Data 
from Institutions of Higher Education, Fall 
1976, Office for Civil Rights, U. S. Depart- 
ment of Health, Education and Welfare, 
(1978) at 221. 

®‘These figures are approximations based 
on limited data from the Association for In- 
tercollegiate Athletics for Women (AIAW) 
which in turn were based on participation 
data from the National Collegiate Athletics 
Association (NCAA), the National Associ- 
ation of Intercollegiate Athletics (NAIA), 
and the National Junior College Athletic 
Association (NJCAA). 

7™Median for the 722 NCAA member insti- 
tutions during the 1976-77 academic year, 
based on limited data from the NCAA. A 
typical pattern of offerings might be: for 
men—football, basketball, baseball, wres- 
tling, golf, tennis, swimming, indoor, out- 
door, and cross-country track; and for 
women—basketball, volleyball, golf, tennis, 
swimming and field hockey. 

8Figures obtained from AZIAW Structure 
Implementation Survey Data Summary, Oc- 
tober 1978. 
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male athletes, but until 1977 few, if 
any, funds were made available for re- 
cruitment of female athletes. Congres- 
sional testimony on Title [X and sub- 
sequent surveys indicate that discrep- 
ancies also exist in the ratio of coaches 
to athletes, and in other benefits and 
opportunities, such as quality and 
amount of equipment, access to facili- 
ties and practice times, publicity, 
medical and training facilities, and 
housing and dining facilities.® 

3. Despite these limitations, the 
number of females participating in 
athletics has increased dramatically. 
During the period from Fall 1971 to 
Fall 1977, the enrollment of females in 
high school decreased from approxi- 
mately 17,600,000 to approximately 
7,150,000, a decrease of over 5%.’ 
During the period from 1970 to 1978 
the number of female participants in 
organized high school sports increased 
from 294,000 to 2,083,000—an increase 
of over 600%." 

This growth has been reflected on 
the campuses of the nation’s colleges 
and universities. During the period 
from 1971 to 1976, the enrollment of 
women in the nation’s institutions of 
higher education rose from 3,742,000 
to 5,201,000, an increase of 39%.” 
During this same period, the number 
of women participating in intramural 
sports increased from 276,167 to 
576,648, an increase of more than 
100%. In club sports, the number of 
women participants increased from 
16,386 to 25,541, or 56%. In intercolle- 
giate sports, women’s participation in- 
creased from 31,852 to 64,375, or 
100%.'* These developments reflect 
the growing interest of women in com- 
petitive athletics, as well as the efforts 
of colleges and universities to respond 
to those interests. 


9121 Cong. Rec. 29791-95 (1975) (remarks 
of Senator Williams); Comments by Senator 
Bayh, Hearings on S. 2106 Before the Sub- 
comm. on Education of the Senate Comm. 
on Labor and Public Welfare, 94th Cong., 
Ist Sess. 48 (1975); “Survey of Women’s 
Athletic Directors,” AIAW Workshop (Jan- 
uary 1978). 

© Digest of Education Statistics 1977-78, 
National Center for Education Statistics 
(1978), Table 40, at 44. Data, by sex, are un- 
available for the period from 1971 to 1977; 
consequently, these figures represent fifty 
percent of total enrollment for that period. 

"Figures obtained from National Feder- 
ation of State High School Associations 
(NFSHSA) data. This is the best comparison 
that could be made based on available data. 

2 Digest of Education Statistics 1977-78, 
National Center for Education Statistics 
(1978), Table 82, at 83. 

%These figures, which are not precisely 
comparable to those cited at footnote 6, 
were obtained from Sports and Recreational 
Programs of the Nation’s Universities and 
Colleges, NCAA Report #5, March 1978. It 
includes figures only from the 722 NCAA 
member institutions because comparable 
1971 data was not available from other asso- 
ciations. 
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4. Equalizing opportunity for men 
and women in athletics will not result 
in identical men’s and women’s athlet- 
ic programs. Intercollegiate athletic 
programs that provide equal opportu- 
nities for both sexes may offer differ- 
ent sports, and have different partici- 
pation rates and varying competition 
opportunities for men and for women, 
because their interests and abilities 
may be different. These differences 
will result in different men’s and 
women’s programs that do not violate 
Title IX. 

5. At several institutions, intercolle- 
giate football is unique among sports. 
The size of the teams, the expense of 
the operation, and the revenue pro- 
duced distinguish football from other 
sports, both men’s and women’s.- At 
other institutions, basketball has spe- 
cial significance. Title [IX requires that 
“an institution of higher education 
must comply with the prohibition 
against sex discrimination imposed by 
that title and its implementing regula- 
tions in the administration of any rev- 
enue producing intercollegiate athletic 
activity.” '* However, the unique size 
and cost of football programs have 
been taken into account in developing 
this policy interpretation. 


= 2 * - * 


This policy interpretation estab- 
lishes a two stage approach to compli- 
ance and enforcement: 

Part I is designed to eliminate dis- 
crimination against men or women 
currently participating in intercolle- 
giate programs. It requires the imme- 
diate elimination of discrepancies in 
average per capita expenditures for fi- 
nancially measurable benefits and op- 
portunities unless the institution can 
demonstrate that the discrepancies 
are based on differences in the costs of 
particular sports (e.g., equipment), 
their scope of competition (e.g., na- 
tional, regional or local), or other non- 
discriminatory factors. Part I also re- 
quires comparability with respect to 
those benefits and services that are 
not readily financially measureable. 

Part II is designed to eliminate, over 
a reasonable period of time, the dis- 
criminatory effects of the historic em- 
phasis on men’s intercollegiate sports, 
and to facilitate the continued growth 
of women’s athletics. it requires adop- 
tion of procedures for the expansion 
of women’s athletic programs to pro- 
vide the number of participation op- 
portunities needed to accommodate 
the interests and abilities of women. 

Together, Parts I and II are de- 
signed to ensure that intercollegiate 
athletic programs at colleges and uni- 
versities provide equal opportunities 


See April 18, 1978, Opinion of General 
Counsel, Department of Health, Education 
and Welfare, p. 1., attached hereto as Ap- 
pendix A. 
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for both sexes. They are designed to 
ensure that women’s intercollegiate 
athletic programs receive the re- 
sources and commitments to which 
they are entitled. This will not neces- 
sarily result in identical men’s and 
women’s intercollegiate athletic pro- 
grams. Finally, Parts I and II take ac- 
count of the size and cost of football 
by measuring present compliance in 
terms of actual, rather than potential, 
participation rates; by recognizing the 
fact that the costs of some sports are 
greater than others; and where appro- 
priate, by taking account of the scope 
of competition. 

In developing this Policy Interpreta- 
tion, the Department has been sensi- 
tive to the economic conditions of 
higher education. The Department is 
aware that financial resources availa- 
ble for higher education in general, 
and for intercollegiate sports in partic- 
ular, are not unlimited. The two stage 
approach was primarily adopted for 
these reasons. This approach ensures 
the provision of equal athletic oppor- 
tunities while taking into account the 
very real financial problems facing in- 
stitutions of higher education. Thus, 
while Part I may require immediate 
increases in funds available for some 
women’s athletic programs, funds to 
comply with Part-II can be developed 
over a longer period of time. In both 
cases, financial resources, to the 
extent needed, can be made available 
through any one or more of the fol- 
lowing: the development of increased 
resources from university budgets, 
gate receipts, student fees, donations, 
gifts, etc., or, the redistribution of ex- 
isting athletic resources. 

One additional principle has guided 
development of this Policy Interpreta- 
tion: the desire to allow for maximum 
institutional flexibility and minimal 
Federal intrusion into the operation of 
intercollegiate athletic programs. For 
this reason, the policy measures com- 
pliance in overall terms, and allows 
flexibility in the distribution of athlet- 
ic resources to individual participants 
of each sex. It also presumes compli- 
ance with respect to a group of finan- 
cially measurable benefits, if an insti- 
tution can show compliance with re- 
spect to the group as a whole. It pro- 
vides for significant institutional flexi- 
bility in the development of tech- 
niques for accommodating the inter- 
ests and abilities of students. 

This Policy Interpretation focuses 
on the provision of equal athletic op- 
portunity for women because, in most 
cases, women’s athletic opportunities 
have been limited. However, Title IX 
prohibits discrimination against both 
men and women. Accordingly, this 
Policy Interpretation is equally appli- 
cable where men’s athletic opportuni- 
ties have been previously limited. 
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A college or university intercolle- 
giate athletic program will be in com- 
pliance with Title IX if: 

I. It has eliminated discrimination in 
financial support and other benefits 
and opportunities in its existing ath- 
letic program; and 

II. It follows an institutional policy 
that includes procedures and stand- 
ards for developing an athletic pro- 
gram that provides equal opportuni- 
ties for men and women to accommo- 
date their interests and abilities. 


I. ELIMINATING DISCRIMINATION IN 
EXISTING PROGRAMS 


To determine whether a college or 
university has eliminated discrimina- 
tion on the basis of sex in its existing 
athletic program, benefits and oppor- 
tunities that are readily financially 
measurable and those that are not will 
be examined separately. An institution 
provides equal athletic opportunities 
in its existing program if: 

A. Substantially equal average per 
capita funds are allocated to partici- 
pating male and female athletes for: 

1. Financial assistance awarded on 
the basis of athletic ability; 

2. Recruitment; and 

3. All other readily financially mea- 
surable benefits and opportunities; 


Provided however, that differences in 
average per capita expenditures for 
such financially measurable benefits 
and opportunities will be considered 
consistent with Title IX if the institu- 
tion can demonstrate that the differ- 
ences result from non-discriminatory 
factors such as the nature or level of 
competition of a particular sport. 

B. Comparable benefits and opportu- 
nities which are not readily financially 
measurable, are provided for partici- 
pating male and female athletes. 


A. FINANCIALLY MEASURABLE BENEFITS 
AND OPPORTUNITIES 


Equality of benefits and opportuni- 
ties for men and women in many as- 
pects of a recipient’s intercollegiate 
athletic program can best be measured 
in financial terms. Financially measur- 
able benefits and opportunities cov- 
ered by the Title IX regulation [45 
CFR 86.41(c)] include but are not lim- 
ited to: 

1. Financial assistance awarded on 
the basis of athletic ability; 

2. Recruitment of athletes; 

3. Provision and maintenance of 
equipment and supplies; 

4. Living and travel expenses related 
to competitive events; and 

5. Publicity. 

In assessing whether an institution’s 
present intercollegiate athletic pro- 
gram complies with Title IX, the De- 
partment will initially determine 
whether the institution’s average per 
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capita expenditures for male and 
female athletes on financially measur- 
able benefits and opportunities are 
substantially equal. Average per capita 
expenditures will be calculated by di- 
viding total expenditures on financial- 
ly measurable benefits for each sex by 
the total number of participating ath- 
letes of each sex. 

All funds spent on benefits or oppor- 
tunities for athletes of each sex, re- 
gardless of source (gate receipts, stu- 
dent fees, earmarked donations, boost- 
er club funds, etc.), will be considered 
in computing the total expenditures 
for athletes of that sex. Funds that 
are generated by athletic events but 
allocated to non-athletic activities 
(e.g., general institutional operating 
expenses, libraries) will not be includ- 
ed. 

An institution may measure the 
number of participants in intercolle- 
giate athletics by any non-discrimina- 
tory method. For example, institutions 
can use certified eligibility lists devel- 
oped in accordance with NCAA or 
AIAW standards that are non-discrimi- 
natory. 

In evaluating per capita expendi- 
tures for financially measurable bene- 
fits and opportunities, the Depart- 


ment will examine expenditures for 
athletic financial assistance and re- 
cruitment individually and will exam- 
ine all other financially measurable 
items—equipment and supplies, travel 
and per diem, publicity, 


etc.—as a 
group. If the average per capita ex- 
penditures for participating males and 
females are substantially equal for the 
group of all other financially measur- 
able items, the institution will be pre- 
sumed to be in compliance as to each 
of the separate items that constitute 
the group. 

If average per capita expenditures 
are not substantially equal, the De- 
partment will examine the reasons ad- 
vanced by the institution as justifica- 
tion for the differences. Variations in 
average per capita expenditures may 
be caused by differences in costs, 
levels of competition, and other non- 
discriminatory factors. Some of the 
reasons that the Department may 
accept for variations from the equal 
average per capita standard are set out 
below. 

1. Financial assistance. Greater per 
capita expenditures for athletic finan- 
cial assistance in either men’s or 
women’s programs will be consistent 
with Title IX if they result from non- 
discriminatory circumstances or deci- 
sions. For example, an athletic direc- 
tor may decide not to award the usual 
number of scholarships in a particular 
year because he/she believes that 
some should be deferred until a later 
year for purposes of program develop- 
ment. This is a programmatic decision 
concerning the building of a team or 
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total program which may result in dif- 
ferent expenditures that do not violate 
Title IX. Also, the necessary extra cost 
of tuition for some out-of-state ath- 
letes of either sex may cause greater 
average per capita expenditures that 
are not discriminatory. 

2. Recruiting. Similarly, greater per 
capita expenditures for recruiting in 
either men’s or women’s programs will 
be consistent with Title IX if they 
result from non-discriminatory pro- 
grammatic decisions. For example, 
where the current area of intercolle- 
giate competition is regional rather 
than national, less expensive regional 
recruitment may currently be appro- 
priate. Likewise, greater competition 
for a particular athlete may make it 
necessary for an institution to ap- 
proach that athlete more often, there- 
by increasing the cost of recruitment 
for athletes of-that sex. Although 
identical recruitment methods or tech- 
niques are not required, the level of 
effort and methods used to recruit 
must be based on non-discriminatory 
criteria. 

3. Other financially measurable 
benefits and opportunities. In the case 
of other readily financially measur- 


able benefits and opportunities, per- 


capita expenditures for men and 
women may differ simply because of 
intrinsic sex-neutral differences in the 
particular men’s and women’s sports 
sponsored by the recipient. Variations 
in average per capita expenditures are 
non-discriminatory if they result from: 

a. Differences controlled by the 
nature of the sport, such as variations 
in the cost of equipment and supplies; 
and/or 

b. Differences resulting from the 
scope of competition (e.g., local, re- 
gional, or national), such as cost of 
travel to distant locations for competi- 
tion, living expenses while in those lo- 
cations, more extensive publicity, or 
the cost of other activities that may 
vary in accordance with the require- 
ments of local, regional or national 
competition. 

Differences in per capita expendi- 
tures that result in discrimination 
cannot be excused by different rules 
of men’s and women’s athletic associ- 
ations. the Title IX regulation specifi- 
cally states: 


The obligation to comply is not obviated 
or alleviated by any rule or regulation of 
any * * * athletic or other league, or associ- 
ation * * *. (45 CFR 86.6(c)] 


B. BENEFITS AND OPPORTUNITIES THAT 
ARE NOT FINANCIALLY MEASURABLE 


Equality of opportunity in aspects of 
an intercollegiate athletic program 
that cannot readily be measured in fi- 
nancial terms will be determined by 
assessing whether the program offers 
comparable benefits and opportunities 
for men and women. Such non-finan- 


58073 


cially measurable benefits and oppor- 
tunities covered by the Title IX regu- 
lation [45 CFR 86.41(c)] include, but 
are not limited to: 

1. Opportunity to compete and prac- 
tice; 

2. Opportunity to receive coaching 
and academic tutoring; 

3. Provision of locker rooms, practice 
and competitive facilities; 

4. Provision of medical and training 
services and facilities; and 

5. Provision of housing and dining 
services and facilities. 

1. Opportunity to compete and prac- 
tice. Comparability of opportunity to 
compete and practice will be deter- 
mined by examining the institution’s 
scheduling of games and _ practice 
times. Opportunities will be compara- 
ble if: 

a. Decisions regarding scheduling are 
based on non-discriminatory criteria; 

b. Facilities provided for games and 
practice are made available at times 
that are convenient for participants of 
each sex; and 

c. Game schedules are arranged so 
that each sex has an equal opportuni- 
ty to compete before an audience. 

2. Opportunity to receive coaching 
and academic tutoring. The Depart- 
ment will presume that comparable 
opportunity to receive coaching exists 
where the ratio of full-time coaches 
(or their equivalent) to participating 
athletes is substantially equal for 
males and females. Discrepancies in 
the ratio will be accepted if they are 
the result of non-discriminatory fac- 
tors required by the nature of a partic- 
ular sport. Title IX does not require 
that particular men’s and women’s 
teams have an equal number of 
coaches. If tutoring services are pro- 
vided, tutors must be made available 
to student athletes on the basis of 
non-discriminatory criteria. 

3. Facilities. The elements to be con- 
sidered in determining comparability 
of facilities include: 

a. Access to those facilities by stu- 
dent athletes; and 

b. Suitability to the sports to be 
played (e.g., size, safety, maintenance, 
spectator and media capacity). 

Comparable facilities can be offered 
by providing separate comparable 
facilities or sharing the same facilities. 
For example, if an institution has spa- 
cious well-equipped facilities for men 
but not for women, it has one of two 
choices. It may expand the women’s 
facilities to a comparable standard or 
may meet its obligation to provide 
comparable facilities by making the 
same facilities available to both men 
and women at different times on an 
equitable basis. The latter could be ac- 
complished either by rotating the use 
of the entire facility or by alternating 
use of the previously separate men’s 
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and women’s facilities. The regulation 
does not require identical facilities. 

4. Provision of medical and training 
services and facilities. If an institution 
supplies doctors, trainers, physical 
therapists, or other health and train- 
ing personnel and facilities to athletes, 
they must be made available on a non- 
discriminatory basis. For example: the 
pattern of injuries and thus the cost 
of insurance may vary from sport to 
sport. An institution may offer differ- 
ent athletic insurance policies tailored 
to injuries occuring in a particular 
sport. But the policies must provide 
similar benefits for similar injuries. 

5. Provision of housing and dining 
services and facilities. Housing and 
dining services and facilities provided 
to athletes need not be identical, but 
must be comparable. An institution 
may provide a separate dormitory for 
male athletes but not for female ath- 
letes so long as there are no additional 
services or benefits that accrue to resi- 
dents of the separate dormitory. How- 
ever, differences in housing, dining, 
and related services and facilities will 
be accepted if they are made available 
on a non-discriminatory basis. 


II. EQUALLY ACCOMMODATING THE 
INTERESTS AND ABILITIES OF WOMEN 


The Title IX regulation does not re- 
quire an equal number of men and 
women participants or an equal 
number of men’s and women’s sports. 
Rather, it requires that the interests 
and abilities of men and women be 
equally accommodated. In_ recent 
years, there has been a significant 
growth in the athletic interests and 
abilities of women. 

An institution that satisfies Part I of 
this Policy Interpretation will be con- 
sidered in compliance with Title IX if 
in addition it follows an institutional 
policy that insures that the interests 
and abilities of women are effectively 
accommodated in its intercollegiate 
program. Specifically, such a policy 
must include procedures and stand- 
ards: 

A. To encourage an increase in the 
number of women participants at the 
club, intramural and intercollegiate 
level; 

B. To increase the number of 
women’s sports at the club, intramural 
and intercollegiate level; 

C. To publicize on campus and at 
feeder schools athletic opportunities 
for women at the institution; and 

D. To elevate the scope of women’s 
intercollegiate competition (e.g., from 
local to State, State to regional, and 
from regional to national). 

An institution that does not choose 
to have the above procedures may, 
nevertheless, be satisfying the athletic 
interests and abilities of its female stu- 
dents. Such an institution should be 
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able to demonstrate that it is doing so, 
for example: 

A. By showing that the club, intra- 
mural, and intercollegiate sports cur- 
rently offered accommodate the inter- 
ests and abilities of women by provid- 
ing opportunities comparable to those 
of men at all levels (i.e., intramural, 
club and intercollegiate); 

B. By showing that there is at the 
institution a pattern of increased par- 
ticipation by women in athletic activi- 
ties at all levels; or 

C. By showing that the institution’s 
overall athletic program at all levels 
reflects the growth in the athletic in- 
terests and abilities of women evi- 
denced in regional or area interscho- 
lastic programs. 


AUTHORITY 


Section 90l(a) of the Education 
Amendments of 1972, 20 U.S.C. 1681 et 
seq. 


Section 901(a) 


No person in the United States shall, on 
the basis of sex, be excluded from participa- 
tion in, be denied the benefits of, or be sub- 
jected to discrimination under any educa- 
tion program or activity receiving Federal 
financial assistance * * *. 


Section 844 of the Education 
Amendments of 1974, Pub. L. 93-380 
Title VIII, (Aug. 21, 1974) 88 Stat. 612. 


Section 844 


the Secretary shall prepare and publish, 
not later than 30 days after the date of en- 
actment of this Act, proposed regulations 
implementing the provisions of Title IX of 
the Education Amendments of 1972 relating 
to the prohibition of sex discrimination in 
federally assisted education programs which 
shall include with respect to intercollegiate 
athletic activities reasonable provisions con- 
sidering the nature of particular sports. 


Regulation issued under Title IX of 
the Education Amendments of 1972, 
45 CFR 86.23(a), 86.37(c), and 86.41. 


Section 86.23(a) 


(a) Nondiscriminatory recruitment. A re- 
cipient to which this subpart applies shall 
not discriminate on the basis of sex in the 
recruitment and admission of students. A re- 
cipient may be required to undertake addi- 
tional recruitment efforts for one sex as re- 
medial acion pursuant to § 86.3(a), and may 
choose to undertake such efforts as affirma- 
tive action pursuant to § 86.3(b) 


Section 86.37(c) 


(c) Athletic scholarships. (1) To the 
extent that a recipient awards athletic 
scholarships or grants-in-aid, it must pro- 
vide reasonable opportunities for such 
awards for members of each sex in propor- 
tion to the number of students of each sex 
participating in interscholastic or intercolle- 
giate athletics. 


(2) Separate athletic scholarships or 
grants-in-aid for members of each sex may be 
provided as part of separate athletic teams 
for members of each sex to the extent con- 


sistent with this paragraph and § 86.41 of 
this part. 


Section 86.41 


(a) General. No person shall, on the basis 
of sex, be excluded from participation in, be 
denied the benefits of, be treated different- 
ly from another person or otherwise be dis- 
criminated against in any interscholastic, in- 
tercollegiate, club or intramural athletics 
offered by recipient, and no recipient shall 
provide any such athletics separately on 
such basis. 

(b) Separate teams. Notwithstanding the 
requirements of paragraph (a) of this sec- 
tion, a recipient may operate or sponsor sep- 
arate teams for members of each sex where 
selection for such teams is based upon com- 
petitive skill or the activity involved is a 
contact sport. However, where a recipient 


_ operates or sponsors a team in a particular 


sport for members of one sex but operates 
or sponsors no such team for members of 
the other sex, and athletic opportunities for 
members of that sex have previously been 
limited, members of the excluded sex must 
be allowed to try-out for the team offered 
unless the sport involved is a contact sport. 
For the purposes of this part, contact sports 
include boxing, wrestling, rugby, ice hockey, 
football, basketball and other sports the 
purpose or major activity of which involves 
bodily contact. 

(c) Equal Opportunity. A recipient which 
operates or sponsors interscholastic, inter- 
collegiate, club or intramural athletics shall 
provide equal athletic opportunity for mem- 
bers of both sexes. In determining whether 
equal opportunities are available the Direc- 
tor will consider, «mong other factors: 

(i) Whether the selection of sports and 
levels of competition effectively accommo- 
date the interests and abilities of members 
of both sexes; 

(ii) The provision of equipment and sup- 
plies; 

(iii) Scheduling of games and practice 
time; 

(iv) Travel and per diem allowance; 

(v) Opportunity to receive coaching and 
academic tutoring; 

(vi) Assignment and compensation of 
coaches and tutors; 

(vii) Provision of locker rooms, practice 
and competitive facilities; 

(viii) Provision of medical and training 
facilities and services; 

(ix) Provision of housing and dining facili- 
ties and services; 

(x) Publicity. : 

Unequal aggregate expenditures for mem- 
bers of each sex or unequal expenditures for 
male and female teams if a recipient oper- 
ates or sponsors separate teams will not con- 
stitute noncompliance with this section, but 
the Director may consider the failure to 
provide necessary funds for teams for one 
sex in assessing equality of opportunity for 
members of each sex. 

(d) Adjustment period. A recipient which 
operates or sponsors interscholastic, inter- 
collegiate, club or intramural athletics at 
the elementary school level shall comply 
fully with this section as expeditiously as 
possible but in no event later than one year 
from the effective date of this regulation. A 
recipient which operates or sponsors inter- 
scholastic, intercollegiate, club or intramu- 
ral athletics at the secondary or post-sec- 
ondary school level shall comply fully with 
this section as expeditiously as possible but 
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in no event later than three years from the 
effective date of this regulation. 


COVERAGE 


This policy interpretation applies to 
any public or private institution, 
person or other entity that operates 
an educational program or activity 
which receives or benefits from finan- 
cial assistance authorized or extended 
under a law administered by the De- 
partment. This coverage includes edu- 
cational institutions whose students 
participate in HEW funded or guaran- 
teed student loan or assistance pro- 
grams. For further information see 
definition of ‘recipient’? in Section 
86.2 of the Title IX regulation. 


Dated: December 6, 1978. 


Davin S. TATEL, 
Director, Office for Civil Rights, 
Department of Health, Educa- 
tion and Welfare. 


Dated: December 6, 1978. 


JOSEPH A. CALIFANO, JYr., 
Secretary, Department of 
Health, Education, and Welfare. 


APPENDIX A 


DEPARTMENT OF HEALTH, EDUCATION, AND WEL- 
FARE, THE OFFICE OF THE SECRETARY, WASH- 
INGTON, D.C. 20201 


APRIL 18, 1978. 
MEMORANDUM 


TO: The Secretary 
FROM: F. Peter Libassi 


SUBJECT: Applicability of Title IX of the 
Education Amendments of 1972 to Reve- 
nue Producing Intercollegiate Athletics. 


Issue 


You have asked our opinion as to whether 
an institution of higher education which is 
receiving Federal financial assistance must 
comply with the prohibition against sex dis- 
crimination imposed by Title IX of the Edu- 
cation Amendments of 1972 and the regula- 
tions promulgated thereunder (45 C.F.R. 
Part 86) in the administration of its revenue 
producing intercollegiate athletic activities. 


Conclusion 


Title IX of the Education Amendments of 
1972 (20 U.S.C. 1681 et seq.) prohibits sex 
discrimination in any “education program 
or activity” receiving Federal financial as- 
sistance. In our opinion, a revenue produc- 
ing intercollegiate athletic program is (a) an 
education program or activity within the 
meaning of Title IX, and (b) an integral 
part of the general undergraduate educa- 
tion program of an institution of higher 
education. Accordingly, in our opinion, an 
institution of higher education must comply 
with the prohibition against sex discrimina- 
tion imposed by that title and its imple- 
menting regulations in the administration 
of any revenue producing intercollegiate 
athletic activity if either the athletic activi- 
ty or the general education program of 
which the athletic activity is a part is receiv- 
ing Federal financial assistance. 


PROPOSED RULES 


Discussion 


Section 901(a) of Title IX of the Educa- 
tion Amendments of 1972 provides as fol- 
lows: 

“No person in the United States shall, on 
the basis of sex, be excluded from participa- 
tion in, be denied the benefits of, or be sub- 
jected to discrimination under any educa- 
tion program or activity receiving Federal 
financial assistance... .” 

There is no reference anywhere in Title 
IX to revenue producing athletics, and the 
term “education program or activity” is not 
defined. There is, however, some indication 
that Congress intended that term to have 
an expansive meaning. Section 901l(a) of 
Title IX provides a series of exemptions 
from the general prohibition. Among them 
are exemptions for the Boy Scouts, the Girl 
Scouts, and social fraternities and sororities. 
We assume that absent the exemptions, 
each of these groups of organizations would 
be subject to the prohibition against sex dis- 
crimination as an education program or ac- 
tivity. In our view a definition of ‘éducation 
program or activity’ that encompasses 
social fraternities and sororities also encom- 
passes intercollegiate athletics, including 
revenue producing athletics as well. 

The limited legislative history for Title IX 
tends to support a broad view of what is an 
education program or activity, but is less 
clear with respect to whether athletics, and 
particularly revenue producing intercolle- 
giate athletics, are included in the term. In 
the only comments of any length on the 
subject, Senator Bayh, the Senate sponsor 
of Title IX, stated: 

‘“‘What we are trying to do is provide equal 
access for women and men students to the 
educational process and the extracurricular 
activities in a school, where there is not a 
unique facet such as football involved. We 
are not requiring that intercollegiate foot- 
ball be desegregated, nor that the men’s 
locker room be desegregated.” Cong. Rec. S. 
13554 (daily ed. August 6, 1971).' 

However, any ambiguity as to whether 
revenue producing intercollegiate athletics 
are an education program or activity under 
Title IX was eliminated in 1974 by the en- 
actment of section 844 of the Education 
Amendments of 1974. The language of that 
section and its history make it clear that it 
is Congress’ intent that revenue producing 
intercollegiate athletics be included in the 
term. 

On May 20, 1974 Senator John Tower of 
Texas introduced an amendment to Title IX 
exempting revenue producing athletics. It 
stated: 


“[Tlhis section (§ 901 of Title IX] shall not 
apply to an intercollegiate athletic activity 
to the extent such activity does or may pro- 
vide gross receipts or donations to the insti- 
tution necessary to support that activity.” 
Cong. Rec. S. 8488 (daily ed. May 20, 1974). 

The amendment was adopted on the floor 
of the Senate by voice vote. The Conference 
Committee on the Education Amendments 
of 1974 deleted Senator Tower’s amend- 
ment. Instead the Conference adopted what 
was to become section 844 of the 1974 
Amendments, commonly referred to as the 
“Javits Amendment.” It provides as follows: 


‘Other comments in the debates refer, in 
passing, to the possible need to maintain 
separate physical education facilities, S. 
1769 (daily ed., Feb. 15, 1972), 92d Cong., 2d 
Sess., comments of Sen. Bayh; and S. 2747 
(daily ed., Feb. 28, 1972), 92d Cong., 2d Sess., 
comments of Sen. Bayh. 
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“The Secretary {of HEW] shall prepare 
and publish . .. proposed regulations imple- 
menting the provisions of Title IX of the 
Education Amendments of 1972 relating to 
the prohibition of sex discrimination in Fed- 
erally assisted education programs which 
shall includé with respect to intercollegiate 
athletic activities reasonable provisions 
considering the nature of the particular 
sports.” (Emphasis added.) 

In our judgment, Congress has made it 
clear, by rejecting an exemption from Title 
IX for revenue producing athletics and 
adopting section 844, which requires the 
promulgation of Title IX regulations that 
include reasonable provisions concerning in- 
tercollegiate athletic activities, that revenue 
producing intercollegiate athletics are an 
“education program or activity” within the 
meaning of Title IX.? An institution of 
higher education must, therefore, comply 
with the prohibition against sex discrimina- 
tion imposed by Title IX in the administra- 
tion of any revenue producing intercolle- 
giate athletic activity if the activity is re- 
ceiving Federal financial assistance, directly 
or indirectly. 

There are some revenue producing inter- 
collegiate athletic activities that clearly re- 
ceive direct Federal financial assistance. 
Funds provided under Title VII of the 
Higher Education Act, for example, may be 
used to build facilities that are used, in part, 
for revenue producing athletics. While it is 
clear that assistance of this kind which di- 
rectly supports an intercollegiate athletic 
program would subject the program to the 
requirements of Title IX and the imple- 
menting regulations, such direct assistance 
is not common. Other kinds of assistance 
that bear a less direct relationship to reve- 
nue producing intercollegiate athletics, par- 
ticularly student financial assistance, are 
more common. 

It is well established that general student 
financial assistance, such as guaranteed stu- 
dent loans and grants, provided by the Fed- 
eral government to assist a student in 
paying the cost of attending an institution 
of higher education is Federal financial assi- 
tance to the institution. Bob Jones Universi- 
ty v. Johnson, 396 F. Supp. 597 (D.S.C. 
1974), aff'd sub nom., Bob Jones University 
v. Roudebush, 529 F. 2d 514 (4th Cir. 1975). 
Historically, intercollegiate athletics have 
been described as an integral part of general 
undergraduate education. For example, the 
1976-77 Manual of the National Collegiate 
Athletic Association, the private association 
that regulates much of the nation’s intercol- 
legiate athletics, contains the following 
statement of fundamental policy: 

“The competitive athletic programs of the 
colleges are designed to be a vital part of 
the educational system. A basic purpose of 
this Association is to maintain intercolle- 
giate athletics as an integral part of the 
educational program and the athlete as an 
integral part of the student body, and, by so 
doing, retain a clear line of demarcation be- 
tween college athletics and professional 
sports.” Manual, at 5. 

In our view, therefore, student financial 
assistance is Federal financial assistance to 


2The history of Congressional action on 
other proposals for amending Title [X with 
respect to intercollegiate athletics and on 
proposals for Congressional disapproval of 
the Department’s regulations implementing 
that Title tend to further support this con- 
clusion. A brief summary of that history is 
attached at Tab A. 
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the revenue producing athletic programs of 
the student’s institution of higher educa- 
tion. 

The inclusion of revenue-producing inter- 
collegiate athletics within the education 
programs and activities receiving Federal fi- 
nancial assistance is not the only basis on 
which an institution of higher education is 
required to comply with Title [X in the ad- 
ministration of such programs. It is well set- 
tled, with respect to the prohibition against 
discrimination on the basis of race, religion, 
color or national origin imposed by Title Vl 
of the Civil Rights Act of 1964, that Federal 
financial assistance may not be provided to 
any program or activity which is either ad- 
ministered in a discriminatory manner or 
“infected by a discriminatory environment.” 
Board of Public Institution of Taylor 
County, Florida v. Finch, 414 F. 2d 1068, 
1078 (5th Cir. 1968). 


Under this infection doctrine, a Federal 
grantee is required to comply with Title VI 
in the administration of an activity that 
does not receive Federal financial assitance 
if that activity is so closely related to, and 
such an integral part of, a program or activi- 
ty that does receive Federal financial assist- 
ance that discrimination in the administra- 
tion of the former would infect the latter. 


The infection doctrine is as applicable to 
Title IX of the Education Amendments of 
1972 as it is to Title VI of the Civil Rights 
Act of 1964. As indicated previously, histori- 
cally intercollegiate athletics have been de- 
scribed as an integral part of general under- 
graduate education. In our view, revenue 
producing intercollegiate athletics are so in- 
tegral to the general undergraduate educa- 
tion program of an institution of higher 
education that sex discrimination in the ad- 
ministraion of a revenue producing athletic 
activity would necessarily infect the general 
undergraduate education program of the in- 
stitution. 

Therefore, in our opinion, an institution 
of higher education which is receiving Fed- 
eral financial assistance for its general un- 
dergraduate education program must 
comply with the prohibitions against sex 
discrimination imposed by Title IX in the 
administration of its revenue producing in- 
tercollegiate athletic activities regardless of 
whether those athletic activities are them- 
selves receiving Federal financial assitance. 


The Secretary, in fulfilling his obligation 
to assure that institutions of higher educa- 
tion receiving Federal financial assistance 
comply with Title IX, is authorized to pro- 
mulgate regulations and policies defining 
what constitutes discrimination prohibited 
by that title. In our opinion, the provisions 
of the current Title [IX regulations and the 
Department's policies that deal specifically 
with athletics, including revenue producing 
intercollegiate athletics, are consistent with 
the statute and are a proper exercise of the 
Secretary’s discretion. The text of the regu- 
lations, 45 C.F.R. 86.41, is attached at Tab 
B. 


It should also be noted that in our view 
the current Title IX regualtions and policies 
allow flexibility in their application to reve- 
nue producing intercollegiate athletics. 


{FR Doc. 78 34531 Filed 12-7-78; 11:59 am] 
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[4110-12-M] 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
Office of the Secretary 
[45 CFR Part 86} 


NONDISCRIMINATION ON THE BASIS OF SEX 
IN EDUCATION PROGRAMS AND ACTIVITIES 
RECEIVING OR BENEFITING FROM FEDERAL 
FINANCIAL ASSISTANCE 


AGENCY: Office of the Secretary, 
HEW. 


ACTION: Notice of Proposed Rule- 
making. 


SUMMARY: The Department of 
Health, Education, and Welfare pro- 
poses to revoke a subparagraph of its 
Title IX Regulation which lists codes 
of personal appearance as an example 
of sex discrimination in education over 
which the Department takes jurisdic- 
tion. 


DATES: Comments must be received 
on or before February 20, 1979. 


ADDRESS: Send your comments to: 
David S. Tatel, Director, Office for 
Civil Rights, 330 Independence 
Avenue SW., Room 5027, Washington, 
D.C. 20201. 
FOR FURTHER 
CONTACT: 
Colleen O’Connor, 202-245-6700. 


SUPPLEMENTARY INFORMATION: 
The purpose of the proposed revoca- 
tion is to remove local rules relating to 
personal appearance from Depart- 
mental review under Title IX of the 
Education Amendments of 1972 (20 
U.S.C. 1681 et. seq.). The legislative 
history of Title IX gives no indication 
that the Congress intended the Execu- 


INFORMATION 


tive Branch to regulate in the area of” 


personal appearance. Issues of sex dis- 
crimination pertaining to hair length 
and other aspects of appearance are 
properly resolved at the local level. 
Moreover, by deleting the subpara- 
graph concerning codes of appearance, 
the Department can more effectively 
use its resources for enforcing other 
parts of the current regulation, thus 
fulfilling more completely the intent 
of the Congress in enacting Title IX. 

The deletion of this subparagraph is 
not intended to alter the Depart- 
ment’s authority to prohibit codes of 
appearance that discriminate against 
individuals in Federally funded pro- 
grams on the basis of national origin 
or race under Title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d, 
et. seq.). 

Paragraph (b) of 45 CFR 86.31 cur- 
rently reads as follows: 


(b) Specific prohibitions. Except as pro- 


vided in this subpart, in providing any aid, 
benefit, or service to a student, a recipient 
shall not, on the basis of sex: 

(1) Treat one person differently from an- 
other in determining whether such person 
satisfies any requirement or condition for 
the provision of such aid, benefit, or service: 

(2) Provide different aid, benefits, or serv- 
ices or provide aid, benefits, or services in a 
different manner; 

(3) Deny any person any such aid, benefit, 
or service; 

(4) Subject any person to separate or dif- 
ferent rules of behavior, sanctions, or other 
treatment. 

(5) Discriminate against any person in the 
application of any rules of appearance; 

(6) Apply any rule concerning the domi- 
cile or residence of a student or applicant. 
including eligibility for instate fees and tu- 
ition; 

(7) Aid or perpetuate discrimination 
against any person by providing significant 
assistance to any agency, organization, or 
person which discriminates on the basis of 
sex in providing any aid, benefit or service 
to students or employees; 

(8) Otherwise limit any person in the en- 
joyment of any right, privilege, advantage, 
or opportunity. 

The proposed deletion of paragraph 
(b)(5) would leave the remainder of 
the paragraph unchanged, except for 
a renumbering of subparagraphs (6), 
(7), and (8). 

Any regulation adopted under Title 
IX of the Education Amendments of 
1972 must be approved by the Presi- 
dent. 

Under the requirements of the Gen- 
eral Education Provisions Act, any reg- 
ulation adopted under Title IX must 
also be submitted to the Speaker of 
the House of Representatives and the 
President of the Senate before becom- 
ing effective. 

The deletion of 45 CFR 86.31(b)(5) is 
proposed under the authority of Sec- 
tions 901 and 902 of the Education 
Amendments of 1972, Pub. L. 92-318, 
86 Stat. 373 (20 U.S.C. 1681, 1682) as 
amended by Section 3(a) of Pub. L. 93- 
568, 88 Stat. 1862; and Section 412(a) 
of Pub. L. 94-482, 90 Stat. 2234. 


§ 86.31 [Amended] 


Accordingly, the Department of 
Health, Education, and Welfare pro- 
poses to amend 45 CFR 86.31(b) by de- 
leting subparagraph (5) and renumber- 
ing subparagraphs (6), (7), and (8) as 
(5), (6), and (7) respectively. 


Dated: December 6, 1978. 


Davin S. TAaTEL, 
Director, 
Office for Civil Rights. 
JOSEPH A. CALIFANO, Jr., 
Secretary of 
Health, Education, and Welfare. 
[FR Doc. 78-34532 Filed 12-7-78; 11:59 am] 
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